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| . | nt roducti on

Plaintiff National Association for Honme Care (NAHC) is an
organi zation conprised of home health care agencies | ocated
t hroughout the United States. Defendant Departnent of
Heal th and Human Services (HHS) is the federal agency
charged with adm ni stering Medicare. NAHC all eges that HHS
has contravened the Regul atory Flexibility Act (RFA) in its
promul gati on of a 1997 rul e concerning reinbursenment of
Medi care-certified hone health care agencies. Plaintiff
asks that the case be remanded to HHS so that the agency can
redo its RFA analysis. Upon consideration of defendant's
nmotion to dism ss the second anended conplaint, or, in the
alternative, for summary judgnent, plaintiff's cross notion
for summary judgnment, and all responsive pleadings related
to these notions, the Court holds that there is no genuine

issue of material fact and defendant is entitled to judgnent



as a matter of law. Accordingly, defendant's notion for
summary judgnment [27-1][27-2] is GRANTED and plaintiff's

cross motion for sunmary judgnment [32-1] is DENIED.

1. St atut ory Background

Medi care, ! the conplex statutory and regul atory program
t hat provides health care for elderly and di sabl ed
Ameri cans, is adm nistered by the Departnment of Health and
Human Servi ces through the Health Care Financing
Adm ni stration (HCFA). See 42 U. S.C. 88 1395c, 1395d. Many
Medi care beneficiaries receive outpatient treatnment under
t he supervision of home health care agencies. These
patients have varied nmedi cal needs ranging fromshort-term
care to long-termcare, frominfrequent check-ups to
frequent visits. Pursuant to witten participation
contracts between HCFA and the home health agencies (HHA),
t he agencies furnish specified health services to Medicare
beneficiaries, and HCFA rei nburses the agencies in
accordance with the Medicare Act and its regul ations. 42
U S.C. 88 1395c, 1395d, 1395cc.

Prior to the Bal anced Budget Act of 1997 (BBA), Pub. L.

! Medi care was established in 1965 by Title XVIII of
the Social Security Act, Title 42 U S.C. § 1395 et seq.
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105- 33, Medi care paid home health care agencies on a
retrospective cost basis; that is, home health care agencies
were reimbursed after services had been rendered. Medicare
paid hone health care agencies the |esser of the actual
“reasonabl e costs”? they incurred, or the maximum per-visit
cost determined by the Medicare Act. See 42 U. S.C. 88
1395x(v) (1) (A), (L). Overpaynents and under paynents were
corrected retroactively. 42 C.F.R 8 413.60(c).

Wth the BBA, Congress nodified this paynment systemto
control costs and reduce fraud in the home health care
system Pub. L. No. 105-33, 88 4602 & 4603. The BBA
directed that, effective October 1, 1999, honme health care
agenci es woul d be paid under a prospective paynent system
(PPS) simlar to that used for other Medicare providers,
such as hospitals. 42 U S.C. § 1395ff(a), (b). Under the
PPS, Medicare providers receive predeterm ned paynents
i ntended to cover each patient’s individual medical needs.

In addition to reducing fraud in the long term

Congress ained to realize i mediate savings until the

2 The Medi care Act defines “reasonable cost” generally
as “the cost actually incurred, excluding therefromany part
of incurred cost found to be unnecessary in the efficient
delivery of needed health services.” 42 U S.C 8§
1395x(v) (1) (A). Those costs that exceeded the maxi mum per-
visit cost as deterni ned under the Act were “not recogni zed as
reasonable.” 42 U S. C. § 1395x(v)(1)(L)(i),(ii).
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i npl enmentation of the PPS. To that end, the BBA required
HCFA to establish an Interim Payment System (IPS). 42
US C 8 1395x(v)(1)(L). Under the IPS, honme health care
agencies were to be paid for cost reporting periods
begi nning on or after October 1, 1997, based on the | owest
of three calcul ations:
1) the the honme health care agencies’ actual
reasonabl e al | owabl e costs;
2) a revised aggregate per-visit limt not to
exceed 105% of the nedian per-visit costs;
3) a new aggregate per-beneficiary limt.
42 U.S. C. 8 1395x(v)(1)(L).
The per visit and per beneficiary limtations are cal cul at ed
in the aggregate for each HHA. I n other words, an
i ndi vi dual beneficiary's nunber of visits is not limted,
but the HHA's total reinbursenent for all patients is
capped. See, e.g., 42 U.S.C. 8 1395x(v)(1)(L)(ii).

Congress intended to reduce the total annual paynents
for treating patients under the IPS. For exanple, while the
per-visit cost limts used to be calculated at 112% of the
mean of the |abor-related and non-| abor per-visit costs for
freestandi ng honme health agencies, the IPS |lowered the limt
to 105% of the nedian of such costs. See 42 U S.C. 8§
1395x(v) (1) (L) (i) (1), (1V).

Whil e the reasonabl e cost and per visit limtations



al ready existed under prior law, the per beneficiary
limtation is new. To inplenent the IPS, HCFA pronul gated
revised per visit cost |limts on January 2, 1998. See 63
Fed. Reg. 89, 92-3 (1998). On March 31, 1998, HCFA
propounded the new maxi num per beneficiary limts. See 63
Fed. Reg. 15,717 (1998). Both of these limts were
effective retroactively to Cctober 1, 1997. Plaintiffs
contend that HHS failed to satisfy the requirenents of the
RFA when it issued these regul ations. Defendants oppose,
arguing that they did not have to conply with RFA anal ysis
requi renments because the provisions inplenmenting the I PS and

PPS qualified as interpretive rules.

L1l Di scussi on
A Regul atory Flexibility Act

1. Pur poses
The Regul atory Flexibility Act (RFA), enacted in 1980,

arose fromthe concern that small businesses nay be forced
to bear an unnecessary or disproportionate burden when the
federal governnent issues regulations. See generally Doris
S. Freedman, et al., The Regulatory Flexibility Act:

Orienting Federal Regulation to Small Business, 93 Dick. L.

Rev. 439, 440 (Spr. 1989). The goals of the RFA are:
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[Flirst, to increase federal agency awareness and
under st andi ng of the inpact of regul ations on
smal |l entities by requiring agencies to identify
and explain those inpacts; second, to require
agenci es to communi cate and explain their findings
to the public, including notification beyond the
traditional notice requirement of the APA; third,
to analyze alternatives available to smal
entities in order to mnimze inpact on those
entities; and finally, to provide regulatory
relief for small entities. 5 U S.C. §8 601 (note:
Congr essi onal Findi ngs and Decl arati on of

Pur pose) .

It is clear, then, that the RFA was nmeant to provide
protection to small businesses that m ght be caught in the

crosshairs of federal regulations.

2. Rel evant Provi si ons

To effect that protection, the RFA provides that
whenever an agency is required by the Adm nistrative
Procedure Act (APA), 5 U.S.C. 8 553, or any other law, to
publish a notice of proposed rul emaking, it nust prepare and
make avail able for public comment an initial regulatory
flexibility analysis (IRFA). See 5 U . S.C. 8§ 603. When an
agency pronulgates a final rule, after being required either
by the APA or another law to publish a general notice of
proposed rul emaking, it nust also prepare a final regulatory
flexibility analysis (FRFA). The I RFA and FRFA nust

i nclude, anong other things, a statenment concerning the



i mpact of the rule on small entities. See 5 U.S.C. 8§
603(a), 604(a)(3). In addition, the I RFA nust "contain a
description of any significant alternatives to the proposed
rul e which acconplish the stated objectives of applicable
statutes and which mnimze any significant econom c i npact
of the proposed rule on small entities.” 1d. at 8§ 603(c).
The FRFA nust contain:

(5) a description of the steps the agency has

taken to mnimze the significant econom c i npact

on small entities consistent with the stated

obj ectives of applicable statutes, including a

statenment of the factual, policy, and |egal

reasons for selecting the alternative adopted in

the final rule and why each one of the other

significant alternatives . . . was rejected. 5

U S . C 8 604(a)(5).
However, the FRFA requirenment does not apply if the head of
t he agency certifies that the rule "will not...have a
significant econom c inpact on a substantial nunber of small
entities." 5 U S.C. 8 605(b). In addition, interpretive
rul es, because they are exenpted fromthe APA s notice and
conment procedures, are exenpted fromthe RFA's strictures

as well.:3 The RFA's legislative history confirnms this

second exception. |In passing the original RFA, Congress

3 5 U S.C. 8553(b)(A) of the APA provides that its
notice and witten coment requirenent does not apply to
interpretive rules.



stated that:
[s]ome statutes . . . place explicit limtations
on agency discretion in rulemaking. |If uniform
requi renents are nandated by statutes, a statenent
to that effect would obviate the need to solicit
or consi der proposals which include differing
conpliance standards. S. Rep. No. 96-878 at 13
(1980), reprinted in 1980 U S.C.C. A N 2788, 2800.
Unl ess one of these exceptions applies, an agency
promul gating a final rule that will have a "significant
econom c inpact on a substantial nunber of small entities”
must perform a proper RFA analysis. 5 U S.C. 8§ 605(b).
The Smal | Business Regul atory Enforcenment Fairness Act,
Pub. L. No. 104-121, tit. Il (1996)( SBREFA), the 1996
amendnment to the RFA, sharpens the RFA's teeth by bol stering
its enforceability. See generally Associated Fisheries of
Mai ne, Inc. v. Daley, 127 F.3d 104, 111-14 (1st Cir. 1997)
(detailing purpose and | egislative history of the RFA).
Pursuant to SBREFA, snmall entities adversely affected or
aggrieved by a final agency action are entitled to judicial
revi ew of agency conpliance with the requirenments of the
above-di scussed 8§ 604, as well as other sections. 5 U S.C
§ 611(a)(1). In granting relief in an RFA action, the court
must order the agency to take corrective action consistent

with chapters 6 and 7 of volume 5 of the U S. Code. Chapter

6 provides that corrective action may include a) remandi ng



the rule to the agency, and b) deferring the enforcenent of
the rule against small entities unless the court finds that
continued enforcenment of the rule is in the public interest.
5 US. C 8§ 6l1l1(a)(4). Chapter 7 includes the scope of review
provision of 5 US.C. § 706(2).*

Plaintiffs allege that HHS violated 8§ 604(a)(5) of the
RFA when it issued both the January 2, 1998, regul ation for
the revised per-visit limts of the IPS and the March 31,
1998, regulation for the new per-beneficiary limt of the
I PS. Plaintiffs base their argunent on the absence from both
regul ati ons of any exani nation of alternatives to the

adopted rule.®

4 That section provides:
To the extent necessary to decision and when
presented, the reviewi ng court shall decide al
rel evant questions of law, interpret constitutional
and statutory provisions, and determ ne the neaning
or applicability of the ternms of an agency acti on.
The review ng court shall..
(2) hold unlawful and set aside agency action,
findi ngs, and concl usions found to be --
(A) arbitrary, capricious, an abuse of
di scretion, or otherwi se not in accordance with
I aw; .
(D) without observance of procedure required by
I aw.
5 US.C 8 706(2)(A), (D).

5 The January 2, 1998, regul ation states:
[t]his notice is necessary to inplenment the
provisions of [42 U.S.C. 8 1395x(v)(1)(L) ] as
anended by BBA '97, these alternatives to the
provi sions set forth in this notice are not

9



Def endant does not deny that the regulations did not
i ncl ude searching exam nation of all the alternatives to the
final rules. Defendant argues they were not required to
exam ne alternatives to the proposed rules because the BBA
did not grant the Secretary of HHS any discretion in
i mpl emrenting the IPS. Defendant contends that Congress
delineated its objectives so exactly that no significant
al ternatives exist, and therefore, no nmeani ngful RFA

anal ysis can or need be conduct ed.

B. VWhet her the Regul atory Flexibility Act Applies

I n Anerican Hosp. Ass'n v. Bowen, 834 F.2d 1037 (D.C.
Cir. 1987), the D.C. Circuit distinguished an interpretive
rule froma substantive one:

Substantive rules are ones which "grant rights,

i npose obligations, or produce other significant
effects on private interests," see Batterton, 648
F.2d at 701-02 (citations omtted), or which
"effect a change in existing law or policy." See
Al caraz, 746 F.2d at 613 (quoting Powderly v.

avai l able. 63 Fed. Reg. 89, 103 (1998).
Simlarly, the March 31, 1998, regul ation, states:
We have exam ned the options for | essening the
burden on small entities, however, the statute
does not allow for any exceptions to the
aggregate per-beneficiary limtation based on
size of entity. Therefore, we are unable to
provi de any regulatory relief for small
entities. 63 Fed. Reg. 15,717, 15,734 (1998).
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Schwei ker, 704 F.2d 1092, 1098 (9th Cir. 1983)).
Interpretive rules, by contrast, "are those which
merely clarify or explain existing |aw or
regul ations,” Alcaraz, 746 F.2d at 613 (quoting
Powderly, 704 F.2d at 1098), are "essentially
hortatory and instructional,"” Alcaraz, 746 F.2d at
613, and "do not have the full force and effect of
a substantive rule but [are] in the form of an
expl anation of particular terns.” G bson, 194 F.2d
at 331. Bowen, 834 F.2d at 1045.

The Bowen court went on to state that whether a particul ar

agency action is interpretive or substantive is an ad hoc

determ nation. See id. The court listed sone of the

di stingui shing characteristics of interpretive rules,

including that an interpretive rule nmerely rem nds parties

of existing duties; that whether a rule may have a

substantial inpact is not dispositive; and that interpretive

rules and their inplenmenting regulations "nmerely track[]"

each ot her, because the regulations sinply explain the

requi renments of the statute. |d. at 1046.

The BBA's directives concerning inplenentation of the

| PS are extrenely specific. For exanple, in 8 4602(c) of

t he BBA, Congress set the mathematical fornmula for

determ ning the new per beneficiary limts. See Pub. L. No.

105-33, 8§ 4602(c), codified at 42 U S.C. 8§

1395x(v) (1)(L)(v)(l). Congress also mandated that, for

beneficiari es who use services furnished by nore than one
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home health agency, the per beneficiary limtations "shall"

be prorated anong the agencies. See Pub. L. No. 105-33, 8

4602(c), codified at 42 U.S.C. 8 1395x(v)(1)(L)(vi)(Il). In
addi ti on, Congress ordered the Secretary not to recogni ze as
reasonabl e agency costs that exceed for cost reporting

peri ods begi nning on or after --

(1) July 1, 1985, and before July 1, 1986, 120
percent of the nmean of the | abor-related and

nonl abor per visit costs for freestandi ng hone
heal t h agenci es,

(rr) July 1, 1986, and before July 1, 1987, 115
percent of such nean,

(rrr) July 1, 1987, and before COctober 1, 1997,
112 percent of such nean,

(I'V) October 1, 1997, and before October 1, 1998,
105 percent of the nedian of the | abor-related and
nonl abor per visit costs for freestandi ng hone
heal t h agenci es, or

(V) October 1, 1998, 106 percent of such nedi an.
42 U.S.C. 8 1395x(Vv) (L) (L)(i)(1)-(V).

Because of the remarkable specificity of the BBA's
provisions, this Court is persuaded that Congress had a very
preci se idea of what the BBA would acconplish, and that the
BBA is an interpretive rule. Accordingly, because this
Court finds that the BBAis an interpretive rule, the RFA
does not apply. Therefore, there is no genuine issue of

mat eri al fact, and defendant nust prevail on summary

judgnment. See Fed. R. Civ. P. 56.
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C. St andard of Revi ew

Havi ng determ ned that the BBA is an interpretive rule,
the Court turns its attention to defendant's alternative
argunment that, even if HHS did have a nodi cum of discretion,
it wielded that discretion within the bounds of its
authority. The parties clash over the standard of review to
be applied to exam nation of the five specific areas in

which plaintiff charges that defendant had di scretion.

1. Def endant's Standard of Revi ew. APA
"Arbitrary and Capri ci ous"

Def endant avers that the APA's arbitrary and
capricious standard is the applicable standard of review for
determ nati on of whether an agency has conplied with the
RFA. Two federal circuit courts have ruled on this
gquestion. The first and nore instructive was the First
Circuit in Associated Fisheries of Maine v. Daley, 127 F.3d
104 (1st Cir. 1997).°% Associ ated Fisheries of Miine (AFM

initiated this challenge to inplenmentation of amendnents to

6 The second was the Fifth Circuit in Alenco
Communi cations, Inc., et al. v. Federal Commrunications Comm n,
201 F.3d 608, 625 (5th Cir. 2000). The Fifth Circuit sinply
adopted the First Circuit's standard of review determ ning
whet her the agency has made a "reasonabl e, good-faith effort”
to conply with the RFA

13



a fishery plan that set harvesting |limts of certain species
of fish. AFM argued that the fishery plan's anendnents
constituted a severe econom ¢ hardship that coul d destroy
the fishing business. |In attenpting to protect the
interests of the small fishing businesses, AFM argued t hat
t he anmendnents should be held invalid for being "arbitrary
and capricious" and for failing to neet the standards of
SBREFA. Since SBREFA took effect after the issuance of the
fishery rule, the Court ruled that judicial review did not
apply to these actions. However, the First Circuit
nonet hel ess anal yzed the agency's conpliance with the RFA.
On the merits, the First Circuit held that the Secretary of
Comrerce conplied with the requirenents of the RFA, and the
amendnents to the fishery plan were valid. The First
Circuit applied a "reasonabl eness" standard:
The point is not whether the Secretary's judgnents
are beyond reproach, but whether he nade a
reasonabl e, good-faith effort to canvass maj or
options and wei gh their probable effects. Here,
the record reveals that the Secretary explicitly
consi dered nunmerous alternatives, exhibited a fair
degree of sensitivity concerning the need to
alleviate the regulatory burden on small entities
within the fishing industry, adopted sone salutary
measur es designed to ease that burden, and
satisfactorily explained his reasons for rejecting

ot hers. Associ ated Fisheries, 127 F.3d at 116.

Accordi ngly, defendants advocate for this Court to adopt the
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First Circuit's reasonabl eness standard, with its great
degree of deference.

Si nce Associ ated Fisheries, several district courts
have addressed the question of the proper standard of review
under the RFA and adopted the First Circuit's holding.’
However, the case nost factually and procedurally simlar to
the present case is Geater Dallas Home Care Alliance v.
Shal al a, 36 F. Supp. 2d 765 (N.D. Tx. 1999). The Greater
Dal | as court considered the same questi on now at issue:
whet her HHS conplied with the RFA in its pronul gation of the
1997 BBA. HHS concluded that the rule would have a
significant inmpact on small entities, and so an RFA anal ysis
woul d regul arly be required; but, HHS argued, the
promul gation of the rule fell outside the RFA s purview,

because it was only interpretive. In other words, Congress

! See, e.g., Southern O fshore Fishing Ass'n v. Dal ey,
995 F. Supp. 1411, 1433-37 (M D. Fla. 1998) (holding that where
the Secretary certified that the fishery managenent pl an
(FMP)for sharks would have "no significant inmpact” on small
busi nesses, the Court should review the Secretary's RFA
conpliance under arbitrary and capricious review, and
remandi ng to the Secretary for consideration of economc
effects and potential alternatives to the pronulgated rule );
see also, North Carolina Fisheries Ass'n v. Daley, 27 F. Supp.
2d 650, 658-9 (E.D. Va. 1998)(subjecting steps Secretary had
taken after a prior remand of the FMP for flounders to
arbitrary and capricious review and finding that the
Secretary's econoni c analysis was "utterly lacking in
conpliance with the requirenents of the RFA. ")
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had | egislated the rule so neticulously as to preclude any
exerci se of agency discretion, and so an RFA anal ysis woul d
be an exercise in futility. The court agreed that Congress
had | egislated "with remarkable detail,"” id. at 769, that

t he agency had no discretion, and that the RFA therefore did
not apply to promul gati on of the BBA hone health care rul es.
In dicta giving a nod to the First Circuit, the court

determ ned that the APA arbitrary and caprici ous standard
applied, and further stated that it was "of the opinion that

HHS did not act arbitrarily and capriciously.” 1d. at 770.

2. Plaintiff's Standard of Revi ew. Chevron

Plaintiff instead suggests the now fam |iar Chevron
U S A, Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 842-44 (1984), two-step inquiry. Chevron provides

t hat review of agency conduct proceed as follows:

Under step one, where "Congress has directly
spoken to the precise question at issue,"”
[review ng courts] nust "give effect to the

unanbi guously expressed i ntent of Congress,"
reversing an agency's interpretation that does not
conformto the statute's plain neaning. Under
step two, which addresses situations in which the
statute is either silent or anbi guous, "the
gquestion for the court is whether the agency's
answer i s based on a permn ssible construction of

the statute.” W reverse only if the agency's
construction is "arbitrary, capricious or
mani festly contrary to the statute.” [If, on the

16



ot her hand, the interpretation "is based on a
perm ssi bl e construction of the statute,” we defer
to the agency's construction. Alenco

Communi cations, Inc., et al. v. Federal

Communi cati ons Conmi n, 201 F.3d 608, 619 (5th Cir.
2000) (citations omtted).

Plaintiffs propose that the step one inquiry should check
HHS s concl usion that the BBA is nerely interpretive, and
that the step two inquiry should review the agency's actual
consi deration and/or choice of alternatives.

Plaintiff claims that Congress has, in fact, "directly
spoken to the precise question” of whether the RFA should be
applied in this circunstance. Plaintiff points to the House
Statenment of RFA Issues, which directs that "[t] he
|l egislation is intended to be as inclusive as possible, and
doubts about its applicability should be resolved in favor
of conplying with the provisions of the Act." 126 Cong.

Rec. H24589 (Sep. 8, 1980). Plaintiffs argue that not only
does this statenment support their two-tiered standard of
review, it also resolves this case in their favor, since
t hey are asking only that defendant conduct an RFA anal ysis.

Def endant opposes on the ground that plaintiffs have
taken that statenent out of context. Defendant argues that
that statenment refers not to the determ nation of whether

significant alternatives exist but to the determ nation of
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whet her a regulation has a "significant inpact on a
substantial nunber of small entities.” Here, defendant
found unequi vocal ly that the anmendments would significantly
i npact a great nunber of small entities.

Exam ni ng the passage, it seens that plaintiffs are
correct in their interpretation of the meaning of that
statenment. The surroundi ng | anguage is:

The initial decision the agency makes is a
determ nation that the provisions of the Act are
applicable to the agency and to the actions that
it takes. This is clearly an inportant decision,
whi ch the agency shoul d consider very seriously.
The legislation is intended to be as inclusive as
possi bl e, and doubts about its applicability
shoul d be resolved in favor of conplying with the
provi sions of the Act. Any significant coments
fromthe public or especially the Ofice of
Advocacy that a rul emaking should be acconpani ed
by a regulatory flexibility analysis should be
given the utnost serious consideration by an
agency. 126 Cong. Rec. H24589 (Sep. 8, 1980)

The statenent's context clearly shows that Congress intended
t hat agencies err on the side of caution in determ ning

whet her to performregulatory flexibility anal yses.

3. St andard of Revi ew

Because the wei ght of precedent clearly supports
def endant's position, this Court is persuaded the APA

arbitrary and capricious review should be applied in this
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case. 8

D. Arbitrary and Capricious Review

Al t hough APA arbitrary and capricious review is narrow
and deferential, it is not a rubber stanp. See Burlington
Truck Lines, Inc. v. United States, 371 U. S. 156, 168
(1962). The agency must conply with regul atory requirenents
and offer a satisfactory explanation for its action. See
id. In review ng that explanation, a court nust "consider
whet her the decision was based on a consideration of the
rel evant factors and whether there has been a clear error of
judgment."” Bowman Transportation, Inc. v. Arkansas- Best
Frei ght System Inc., 419 U. S. 281, 285 (1974). The
review ng court should not attenpt itself to nake up for any
deficiencies in the agency's analysis or consideration of a
given regulation. SEC v. Chenery Corp., 332 U. S. 194, 196
(1947). However, the agency is accorded a great deal of
def erence, as the court will "uphold a decision of Iess than
ideal clarity" as long as "the agency's path nay reasonably

be discerned.” Bowman Transportation, Inc., 419 U S. at

8 However, this Court is careful to note that
plaintiff's argunment spotlights the fact that Congress neant
for agencies to err on the side of perfornm ng RFA anal yses too
often rather than too sel dom
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286.

Adhering to this deferential standard of review, the
Court is convinced that HHS did not act arbitrarily and
capriciously. Plaintiff cites five areas to support its
argument that defendant was not handed a gapl ess statutory
schenme: determ ning the nedian for "new' agencies, prorata
sharing, applicability of the market basket update, |ack of
exceptions to the per beneficiary limtation, and treatnment
of branch/subunit conversions. The agency has given the
requi site consideration to these factors, and, since
def endant has nerely foll owed Congress's mandate, its "path

may reasonably be discerned.”

1. Medi an for "New' Agencies

The parties' central dispute concerns whether the
statutory | anguage mandates that the limts for "new
provi ders" be based upon a single national nmedian or several
regi onal nedi ans. Section 4602(c) of the BBA, codified at
42 U.S.C. 8 1395x(v)(1)(L)(vi)(l), provides:
(I') For new providers and those providers wthout
a 12-nonth cost reporting period ending in fiscal
year 1994, subject to clauses (viii)(Il) and
(viiti)(l'll) the per beneficiary limtation shall
be equal to the median of these limts (or the

Secretary's best estimates thereof) applied to
ot her hone health agencies as determ ned by the

20



Secretary. A honme health agency that has altered

its corporate structure or nanme shall not be

consi dered a new provider for this purpose. 42

US CA 8§ 1395x(v)(1)(L)(vi)(l) (enphasis added).
In the March 31, 1998 rule, defendant determ ned that this
statutory | anguage directed the Secretary to cal cul ate the
per beneficiary limtation using the nmedian of all the
limts applied to all HHAs nationally, and not just the
medi an of the limts applied in the new HHAs' own regions.
63 Fed. Reg. at 15,723. Plaintiff relies on several textual

argunments to counter that Congress intended the per

beneficiary limtations to be based on regi onal nedi ans.

a. Statutory Support

Def endant offers several reasons why plaintiff's
assertions nmust fail for lack of statutory support. First,
def endant hi ghlights that the provision governing limts for
new provi ders makes no reference to use of regional nmedians.
See 42 U.S.C. 8 1395x(v)(1)(L)(vi)(l). Then, defendant
j uxt aposes this om ssion with the provision governing limts
for old providers, where Congress expressly indicated that a
regi onal number be used in the calculation. See 42 U S.C. A
8§ 1395x(v)(1)(L)(v)(!l)(instructing that 25 percent of the

l[imt was to be based on "98 percent of the standardi zed
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regi onal average of such costs for the agency's census
division"). When Congress includes |anguage in one section
of a statute but omts it from another section of the sane
statute, the om ssion is presuned to be intentional. See
Russello v. United States, 464 U. S. 16, 23 (1983). Here,
def endant argues, Congress's explicit provision for the use
of regional nunbers in one instance and not in the other
evinces its intent to apply a national nmedian to new

provi ders.

I n response to defendant's argunent by om ssion,
plaintiff observes that defendant's conclusion that the BBA
requires a national median is conspicuously absent fromthe
text of the Act. Both plaintiff and the SBA observe that
promul gating a national nmedian is not nentioned as a goal of
the BBA even once in the entire statute.

This Court is persuaded by defendant's argunent by
om ssion. It is very conpelling that Congress included
| anguage concerning use of regional medians in the provision
dealing with old agencies but not in the provision dealing
with new agencies. Accordingly, this Court finds that
defendant's interpretation that the BBA mandates use of a

national median is neither arbitrary nor capricious.
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b. "The Medi an of These Limts"

I n addition, defendant offers a textual argunent in
support of its conclusion. Section 4602(c) of the BBA,
codified at 42 U S.C. 8 1395x(v)(1)(L)(vi)(l), provides:

(1) For new providers and those providers wthout
a 12-nonth cost reporting period ending in fiscal
year 1994, subject to clauses (viii)(ll) and
(viii)(lI'll) the per beneficiary limtation shall
be equal to the median of these limts (or the
Secretary's best estimates thereof) applied to
ot her hone heal th agencies as deterni ned by the
Secretary. A honme health agency that has altered
its corporate structure or name shall not be
considered a new provider for this purpose. 42
US CA 8§ 1395x(v)(1)(L)(vi)(l) (enphasis added).
In its August 11, 1998 notice, HCFA observed that the
statutory |l anguage refers to "the nedian,"” not "the
medi ans, " and "clearly contenplat[ed] the use of a single,
and therefore, national nedian" for new providers, instead
of "several nedians, which would be the case if the statute
required the regional system suggested by commentators.” 63
Fed. Reg. at 42,917-18.

In response, plaintiff maintains that several textual
cues in 88 4602 and 4603 of the BBA underm ne defendant's
contention that Congress intended to regul ate new hone
health care agencies with a national nmedian, and not with

regional nmedians. Plaintiff zoonms in on the same | anguage

def endant focuses on: "the per beneficiary limtation shal
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be equal to the median of these limts (or the Secretary's
best estimates thereof) applied to other home health
agenci es as determ ned by the Secretary.” 42 U S.C. A 8§
1395x(v) (1) (L)(vi)(l). Plaintiff argues that the "limts"
in this section are first mentioned in the section directly
preceding, 42 U S.C A 8 1395x(v)(1)(L)(v)(l). That
section provides that the per beneficiary limtation for old
agencies will be cal culated according to the foll ow ng
formul a:
(I') an agency-specific per beneficiary annual
limtation cal cul ated based 75 percent on 98
percent of the reasonable costs (including
nonrouti ne nmedi cal supplies) for the agency's
12-nonth cost reporting period ending during
fiscal year 1994, and based 25 percent on 98
percent of the standardi zed regi onal average of
such costs for the agency's census division, as
applied to such agency, for cost reporting periods
endi ng during fiscal year 1994, such costs updated
by the honme health market basket index. 42
US CA 8 1395x(Vv)(1)(L)(v)(l) (enphasis added).
Here, plaintiff tries to turn defendant's argunment by
om ssion on its head. Because Congress ordered the use of
"standardi zed regi onal average[s]" to calculate the per
beneficiary limt in (v), plaintiff argues, the "medi an of
these limts" in (vi) nmust refer to a rei nbursenent system

based on agency-specific data and region-specific data --

not on a national nedi an.
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Readi ng the plain | anguage of the statute, the Court is
convinced that defendant's interpretation is the nore
reasonabl e of the two. Section 1395x(v)(1)(L)(v)(l) very
clearly applies to old agencies; section
1395x(v) (1) (L) (vi)(l) very clearly applies to new agenci es.
This very deliberate separation in the statute nakes plain
that the "standardi zed regi onal average[s]" cannot apply to
the cal cul ati on of the per beneficiary limtation for new
agencies. In addition, defendant considered comments
concerning this point, and rejected them in its August 11
notice. See 63 Fed. Reg. at 42, 917. Accordingly, this
Court holds that defendant's interpretation is not arbitrary

and capri ci ous.

cC. "Or the Secretary's Best Estinates
Ther eof "

Finally, plaintiff argues that HHS s discretion in

i npl ementing the statute is apparent in the phrase "or the
Secretary's best estimates thereof.” Plaintiff contends
that the fact that the word "estimates” is plural indicates
that the "nmedian" to be applied to new agencies was intended

to nean several regional nedians. Plaintiff further avers

that the fact that "estimates” is nodified by the word
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"best,"” which, because it is the superlative form
necessarily indicates a choice, also denmonstrates that the
"medi an" to be applied to new agenci es was intended to nmean
several regional nedians.

As for plaintiff's interpretation of "the best
estimtes thereof," defendant responds that the word
"estimtes"” nmodifies "limts,"” not "nmedian," and therefore
evinces no support for the argunent that defendant had
di scretion in determ ning the per-beneficiary |limtation.

This Court is persuaded that the governnment's choices
ininterpreting this section of 42 U S.C. 8§
1395x(v) (1) (L)(vi)(l), given the plain | anguage of the

statute, are reasonable, and not arbitrary and capri ci ous.

2. Prorata Sharing

Plaintiff avers that further evidence of defendant's
di scretion is defendant's inconsistent interpretation of the
word "beneficiary” in the two provisions governing
cal cul ation of the paynment limts and the application of the
proration provision. Section 4602(c) allows for the
conputation of a "per beneficiary annual limtation" to be
applied in the aggregate to the "agency's unduplicated

census count of patients . . . for the cost reporting period
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subject to the limtation." 42 U S.C. 8§
1395x(v) (1) (L)(v)(l1). In the provisions governing
proration, 8 4602(c) instructs that "[f]or beneficiaries who
use services furnished by nore than one honme health agency,

t he per beneficiary |imtations shall be prorated anong the
agencies." 42 U.S.C. 8 1395x(v)(1)(L)(vi)(lIl).® Plaintiff
argues that, under defendant's interpretation, a
"beneficiary" is calculated one way in the census count used
to figure the limt and another way in the census count used
to apply the limt. Wth respect to the cal culation of the
per beneficiary annual limtation under clause (Vv),

plaintiff argues that defendant has considered a beneficiary
to represent a whole nunmber in the census count irrespective
of whether the beneficiary received services from nore than
one agency. However, for the clause (vi) proration

provi sion, the sane beneficiary is counted as a fraction in

t he census count that beneficiary received services from

o Def endant offered the following illustrative
exanpl e:

I f an HHA furnished 100 visits to an individual
beneficiary during its cost reporting period
endi ng Septenber 30, 1998 and that sane
i ndi vidual received a total of 400 visits during
t he sanme period, the HHA woul d count the
beneficiary as a .25 unduplicated census count
of Medicare patient for the cost reporting
period endi ng September 30, 1998. 63 Fed. Reg.
at 15, 727.
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nore than one agency. As a result, plaintiff argues,
def endant has assigned "beneficiary" two conflicting
meani ngs. Plaintiff points to this conflicting definition
as proof of defendant's discretion. See Pl.'s Reply Mem to
Def.'s Opp'n to Pl.'"s Cross-Mdt. for Summ J. at 15.

Def endant specifically rejects this construction inits
August 11 notice. Public coments requested that the
requi renent to prorate the unduplicated census count of
Medi care beneficiaries when a beneficiary is serviced by
nore than one HHA for cost reporting periods beginning on or
after October 1, 1997 be applied in determ ning the
undupl i cated census count of Medicare beneficiaries for cost
reporting periods ending during FY 1994. In response, HCFA
stated that "the statute does not provide for this." It
further determ ned that this provision is specific for
services furnished by HHAs for cost reporting periods on or
after October 1, 1997. The Court is persuaded that
defendant's interpretation is true to the statutory

| anguage, and not arbitrary and capri ci ous.

3. Mar ket Basket Update: 42 U S.C. 8§
1395x(V) (1) (L) (iv) and 42 U.S.C. §
1395x(v) (1) (L) (V) (1)

The parties clash over the extent to which changes in
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t he home health market basket index should be incorporated
into the conputation of the per beneficiary limts. Their
di spute inplicates two sections of the BBA. At § 4602(c),
codified at 42 U S.C. 8§ 1395x(v)(1)(L)(v)(l), the BBA
provi des that an old agency's per beneficiary limt must be
based on 75 percent of the agency's reasonable costs for the
cost-reporting period ending in fiscal year 1994, and 25
percent on the regional average of the agency's reasonable
costs for the cost-reporting period ending in fiscal year
1995. Section 4602(c) further provides that the 1994 base-
year costs nmust be "updated by the honme health basket
index." 1d. Section 42 U.S.C. 8§ 1395x(v)(1)(L)(iv),
further instructs:
(iv) In establishing limts under this
subparagraph for cost reporting periods beginning
after Septenmber 30, 1997, the Secretary shall not
take into account any changes in the honme health
mar ket basket, as determ ned by the Secretary,
with respect to cost reporting periods which began
on or after July 1, 1994, and before July 1, 1996.
42 U.S.C. 8 1395x(v)(1)(L)(iv) (enphasis added).
In its March 31, 1998 rule, defendant interpreted this
provi sion as mandating the Secretary to exclude changes in
t he home heal th market basket index occurring between July

1, 1994 and July 1, 1996 from conputati on of the new per

beneficiary limts. See 63 Fed. Reg. at 15, 719. Plaintiff
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argues that defendant's interpretation is incorrect, and
t hat defendant failed to consider a viable alternative
i nterpretation.

Under defendant's interpretation, both the per visit
and the per beneficiary limts are updated using the hone
heal th mar ket basket index changes fromJuly 1, 1996 to the
present, but not using changes occurring between July 1,
1994 and July 1, 1996. 1d. at 15, 727. Defendant based
this interpretation on | anguage fromthe two sections
indicating, in plain |anguage, that "the Secretary shall not
take into account any changes in the home health nmarket
basket, as determ ned by the Secretary, with respect to cost
reporting periods which began on or after July 1, 1994, and
before July 1, 1996" in establishing limts under "this
subparagraph.” 42 U.S.C. 8§ 1395x(v)(1)(L)(iv). The limts
expl ai ned under "this subparagraph,” subparagraph
1395x(v) (1) (L), include both the per visit limts, defined
at 42 U.S.C. 8 1395x(v)(1)(L)(ii), and the per beneficiary
limts, defined at 42 U.S.C. § 1395x(v)(1)(L)(v)(l).

Accordi ngly, defendant maintains, this |anguage clearly
applies to both the per visit and per beneficiary limts.

Plaintiff counters that the statutory |anguage linmts

application of the freeze to inflation for the 1994-1996
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period to per visit limts. Under 42 U S.C 8§
1395x(v) (1) (L)(v), the per beneficiary limt applies only if
it is lower than limts established "under the preceding
provi sions of this subparagraph.”™ Plaintiff points out that
the per visit cost limts, and not the per beneficiary
limts, precede this subparagraph, which plaintiff defines
as subparagraph 1395x(v)(1)(L)(v). Plaintiff continues that
the per beneficiary |limtation provision has its own
di screte and express reference to hone health narket basket
i ndex updates without the restriction set out in
subpar agraph (iv):
(v) For services furnished by home health agencies for
cost reporting periods beginning on or after October 1,
1997, subject to clause (viii)(l), the Secretary shal
provide for an interimsystemof limts. Paynent shall
not exceed the costs determ ned under the preceding
provi sions of this subparagraph or, if |ower, the
product of --
(1) an agency-specific per beneficiary annual
[imtation . . . such costs updated by the hone

health mar ket basket index. 42 U S.C. A 8§
1395x(v) (1) (L)(v)(l) (enphasis added).

Plaintiff argues that this | anguage expressly mandates the
i nclusi on of health market basket index changes in the
conputation of the per beneficiary limts. Therefore,
plaintiff argues, defendant's exclusion of home health

mar ket basket index fluctuations between July 1, 1994 and

July 1, 1996 at worst violates the statutory mandate, and at
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best creates an anbiguity that should be resol ved t hrough
reference to |l egislative history and remand to the agency
for further RFA anal ysis.?®

For several reasons, this Court is persuaded that
def endant's interpretation survives arbitrary and caprici ous
review. Defendant duly considered and rejected plaintiff's
alternative interpretation in its August 11 notice. See 63
Fed. Reg. 42, 917. Furthernore, defendant's reading is
faithful to the plain |anguage of the statute. |[In addition,
plaintiff's argunment also allows room for defendant's

interpretation. The per-beneficiary-specific |anguage on

10 Plaintiff's legislative intent argument is conpl ex.
Section 4601 of the BBA was intended to "capture the savings
streamresulting fromthe Omi bus Budget Reconciliation Act of
1993 [(OBRA '93)]freeze on honme health limts by not all ow ng
t he mar ket basket update to the limts that occurred during
the cost reporting periods of July 1, 1994 through June 30,
1996." H. R 105-217, Conf. Comm ttee Explanation of BBA of
1997, 105th Cong., 2nd Sess., p. 124b; see also Pl.'s Mem in
Supp. of Pl."s Mot. for Summ J. and Opp'n Mem to Def.'s Mot.
to Dism ss at 31-32. In other words, Congress clearly intended
to capitalize on the savings resulting fromthe freeze on per
visit cost limts during that two-year wi ndow. But, plaintiff
argues, it does not make sense that Congress would attenpt to
"capture" these savings through the per beneficiary annual
limtation, because that limtation did not exist during the
freeze. Id.

This Court is not persuaded by plaintiff's argunent,
because the plain | anguage of the statute favors defendant's

position. 1In addition, even if plaintiff is correct regarding
congressional intent, the plain |language of the statute
controls. See Estate of Cowart v. Nicklos Drilling Co., 505

U.S. 469, 475 (1992).
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which plaintiff relies, such costs updated by the
home heal th market basket index," 42 U S.C A 8§
1395x(v) (1) (L) (v)(l), is not mutually exclusive from
defendant's interpretation, since defendant has interpreted
the statute to order the Secretary to update the per
beneficiary limtations the honme health market basket index
changes fromJuly 1, 1996 to the present. This Court is
persuaded that defendant's interpretation of 42 U S.C. 8§
1395x(v) (1) (L) (v)(l) and the exclusion of hone health narket

basket updates fromthe cal cul ati ons of per beneficiary

limtations is not arbitrary and capricious.

4. Lack of Exceptions to the Per Beneficiary
Annual Limtation

Plaintiff chall enges defendant's conclusion that the
BBA forecl oses any opportunities for HHAs to apply for
exceptions to or exenptions fromthe per-beneficiary cost
limtations. See Sec. Am Compl. 911 51-52; 63 Fed. Reg. at
15, 725. Under the pre-BBA Medicare rei mbursenment
structure, Congress had explicitly provided the Secretary
the discretion to all ow exenptions and exceptions fromthe
per visit limts. Plaintiff argues that, although the BBA

itself does not provide for any exceptions to the new per
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beneficiary limt, the preexisting 8 1395x(v)(1)(L)(ii) can
be interpreted to continue to allow such excepti ons.
Section 1395x(v)(1)(L)(ii) provides:
(ii) Effective for cost reporting periods
begi nning on or after July 1, 1986, such
limtations shall be applied on an aggregate basis
for the agency, rather than on a discipline
specific basis.' The Secretary may provide for
such exenptions and exceptions to such limtation
as he deens appropriate. 42 U S. C
1395x(v) (1) (L) (ii).
Plaintiff contends that the reference to "such limtations”
can be interpreted to nean either per visit limts, or per
beneficiary limts, or both, since both are applied in the
aggregate under the BBA. In other words, substituting
plaintiff's suggested neaning, the statute allows the
Secretary to "provide for such exenptions and such

exceptions” to the per visit and per beneficiary limts "as
he deens appropriate.” Therefore, plaintiff maintains,

def endant's refusal to allow HHAs to apply for exceptions or
exenptions is erroneous. Plaintiff also argues that,

al t hough Congress did not earmark nonies for any such

exenptions in the budget estimtes, no nonies were ear mrked

fromthe projected Medicare savings to pay for exenptions or

1 "Di scipline specific" nmeans that the cost limts
change dependi ng on the type of visit: skilled nursing, honme
health aide, or therapy. See Def.'s Mem in Supp. of Def.'s
Mot. to Dism ss at 30.
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exceptions to the nodified per visit limtation, so the
absence of a budget for both l[imtations is inconclusive.
Def endant di sagrees. Defendant states that the
reference to the limtations at issue being applied "on a
di scipline specific basis" confines this section to per
visit limts alone, since only per visit limts are
di scipline specific. Defendant further argues that
Congress’s failure to include an exceptions provision for
per beneficiary limts when it expressly included a
provi sion allow ng exceptions to per visit |limts strongly
suggests Congress did not intend to allow exenptions or
exceptions to the per beneficiary limt. See Rusello v.
United States, 464 U.S. 16, 23 (1983). Third, defendant
observes that Congress never intimated that 42 U.S.C. 8§
1395x(v) (1)(L)(ii) was nmeant to apply to the per beneficiary
limt as well as the per visit limt. In addition, HCFA
noted that since Congress did not earmark nonies for any
such exenptions in the budget estimates, it is unlikely that
Congress intended to allow for exenptions and exceptions.
For these reasons, defendant argues, it had no choice but to
precl ude any opportunities for HHAs to apply for exenptions
and exceptions to the per beneficiary cost linmtation.

Because defendant's interpretation is reasonable, and
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because it is clear fromits August 11 notice that defendant
considered plaintiff's concerns, see 63 Fed. Reg. 42,918,
this Court finds that defendant's interpretation survives

arbitrary and capricious review.

5. Tr eat nent of Branch/ Subunit Conversi ons

Plaintiff objects to defendant's decision to classify a
branch offices required by Medicare to convert to subunits
as "new' agencies.!? 63 Fed. Reg. 15, 722. In the BBA,
Congress mandated that "new providers and those providers
w thout a 12-nonth cost reporting period ending in fiscal
year 1994" woul d be regul ated according to the new per
beneficiary limt. Pub. L. No. 105-33, 8§ 4602(c), codified
at 42 U.S.C. 8 1395x(v)(1)(L)(vi)(l). Congress indicated
what does not constitute a new provider w thout indicating

what does constitute a new provider. 1d.*® HCFA' s March 31

regul ati on and August 11 notice attenpt to shed light on

12 Def endant questions whether plaintiff has standing
to raise this issue. Defendant clainms plaintiff has not
produced any evidence that this issue affects any of its

menbers.

13 Congress indicated that an HHA that had "altered its
corporate structure or name" would not "be considered a new
provi der" subject to the new per beneficiary limts. 42
U S . C 8 1395x(Vv)(1)(L)(vi)(l).
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Congress’s intent. The March 31 regul ati on provided that
"new agenci es" include those that have experienced changes
in "operational structure," as opposed to "corporate
structure,” after FY 1994. 63 Fed. Reg. at 15, 721. As
part of this subgroup, the regulation lists the specific
situation in which a branch office of an HHA has becone a

subunit after FY 1994. | d.

a. Cl assification of Subunits under the
Omi bus Consol i dated and Energency
Suppl enent al Appropriations Act of 1999

Plaintiff contends that Congress did not intend that a
branch required by Medicare to convert to a subunit be
classified as new agencies. Plaintiff draws support from a
provi si on of the Omi bus Consolidated and Energency
Suppl enmental Appropriations Act of 1999, Public Law No. 105-
277 (OCESAA) :

In the case of a new provider or a provider

wi thout a 12-nonth cost reporting period ending in
fiscal year 1994, subclause (Il) shall apply,

i nstead of subclause (I1l), to a hone health
agency . . . which was approved as a branch of its
parent agency [before Septenber 15, 1998] and
becones a subunit of the parent agency or a
separate agency on or after such date. Pub. L.

No. 105-277, codified at 42 U S.C. §

1395x(v) (1) (L) (viii)(1V).

"Subcl ause (11)" increases the per beneficiary limt by two
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percent for new agencies whose first cost reporting period
began before FY 1999; "subclause (Il1)" decreases the per
beneficiary limt by 25 percent for new agenci es whose first
cost reporting period began during or after FY 1999.
Plaintiff argues that this provision denonstrates that
Congress intended branch/subunit conversions to be
classified as "new' providers only after FY 1999. See Sec.
Am Compl . { 44.

Def endant di sagrees. Defendant reads this OCESAA
provision to distinguish between two different types of
"new' agency treatnent, not between two "new' and "ol d"
agency treatnment. Subclauses Il and Il1l set forth fornul ae
to be applied to new agencies. See 42 U S.C. 8§
1395x(v) (1) (L) (viii)(I1l)(beginning "[s]ubject to subcl ause
(Iv), for new providers . . .") and 42 U. S.C. §
1395x(v) (1) (L) (viii)(1l1l)(beginning "[s]ubject to subcl ause
(I'V), in the case of a new provider . . ."). Therefore,
def endant argues, the OCESAA provision sinply allows certain
"new' HHAs to use the "new' agency fornula that would have
applied to themif they had converted before Septenber 15,
1998. The provision does not mandate that agencies
converting before that date be classified as "ol d" agenci es.

Under this reading, defendant's conclusion that branch
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of fices forced to convert by Medicare qualify as "new'
agencies is consistent with the statute.

This Court is persuaded by defendant's argunment. The
| anguage of the two provisions is plain. They do in fact
di stingui sh between two cl asses of "new' agenci es.
Def endant's conclusion that 42 U S.C. 8§
1395x(v) (1) (L) (viii) (V) mandates that branch/subunit
conversions be classified as new agencies reflects the plain
| anguage of the statute, and is neither arbitrary nor

capri ci ous.

b. Specification of the Limt Calculation
for Surviving HHAs

Plaintiff also conplain that the August 11
clarification did not provide adequate notice of the limt
cal cul ation for surviving HHAs, causing themto m ss the
Cct ober 1, 1998 deadline for choosing to be treated as an
"ol d" agency for per beneficiary limt purposes. Defendant
contends that the August 11 notice provides nore than
sufficient notice.

The Court finds that the August 11 notice provided
sufficient notice in plain |language. The August 11 notice

provi des that:
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[i]n deterni ning whether an agency is an new or
old provider, we will consider whether the
agency's provider nunmber existed with a 12-nonth
cost reporting period ending during Federal FY
1994. In such a case, that agency can be

consi dered an ol d provider/clause v provider
regardl ess of any changes that took place in
subsequent years. However, those agencies that
did not have a 12-nonth cost reporting period
endi ng during Federal FY 1994 and those agencies
that were certified under Medicare with provider
nunmbers that did not exist with a 12-nonth cost
reporting period ending during Federal FY 1994

w Il continue to be considered new
provi ders/clause vi providers. 63 Fed. Reg. at
42,921.

The notice goes on to refer readers with questions about new
providers to the "New Providers” section on the foll ow ng
page. "[R]ecogniz[ing] there are many changes an HHA may
undergo including changes due to nmergers, consolidations,
and changes in ownership," that section delineated three
| oosel y-defined categories of surviving agenci es:
(a) An HHA with an existing provider nunber with a
provi der agreenment with HCFA, (b) an HHA accepts
assi gnment of the provider agreenent and provider
nunmber which had a FY 1994 base year through a
change in ownership after the FY 1994 base year
or (c) an HHA has gone through the certification
process since the FY 1994 base period as a new
provi der and has a new provider nunber assigned
after the applicable FY 1994 base year. 63 Fed.
Reg. at 42,922.
HCFA counted categories (a) and (b) as old providers, and
category (c) as new providers. It is clear fromthe text

that these categories were not neant to be exhaustive.
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Finally, the next paragraph provides unambi guous | anguage

concerning the election option:
We are permtting providers that would be
determ ned to be new providers under the policies
set forth in the March 31, 1998 final notice, to
el ect to be considered an old provider under the
policies set forth above. . . . These choi ces nust
be made and conveyed to the agency's fiscal
internmediary by October 1, 1998. 63 Fed. Reg. at
42,922.

This | anguage is clear and unanbi guous. The Court hol ds

t hat defendant's August 11 notice provided sufficient notice

of the October 1, 1998 el ection deadli ne.

| V. Concl usion

For the foregoing reasons, it is hereby

ORDERED t hat defendant's notion for summary judgment
[27-1][27-2] is GRANTED; and it is

FURTHER ORDERED t hat plaintiff's cross notion for
summary judgnment [32-1] is DENIED, and it is

FURTHER ORDERED t hat the Clerk shall enter final

judgnment in favor of defendant and against plaintiff.

DATE EMMVET G. SULLI VAN
UNI TED STATES DI STRI CT JUDGE
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